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INTRODUCTION

Every two years, the Washington State Department of Licensing (DOL) and Washington State Real Estate
Commission (Commission) release a set Current Issues (CORE) curricula specifically designed to provide a
mandated three-hour legislative, legal, and business practices update for real estate professionals.

For the 2022/2023 CORE curricula, DOL and the Commission utilized the following data points and resources
to guide eventual content determinations:

* An alignment review of RCW, WAC and other legislative mandates
* An assessment of real estate compliance data

* An identification of new key issues/trends and out-of-date content/topics based on stakeholder input
received April-May 2021

REQUIRED TOPIC AREAS AND EDUCATIONAL OBJECTIVES

TOPIC AREA I: FORMS UPDATES
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Upon completion of this unit, the learner will know and be able to:

Educational Objective 1: Forms Update
Identify and discuss the forms that are currently causing issues for agents in the field, emphasizing purpose,
standards of practice, and pitfalls, as well as specific loan program updates affecting the industry.

Specifically, the learner will know and be able to effectively utilize the following forms in a residential real estate
transaction where appropriate:

a. Escalation Addendum (10 Min)

* Benefits and pitfalls of an escalation provision from the buyer and sellers’ side to include when it is
appropriate to use an escalation addendum and when it may not be appropriate to use, and how to
identify when the benefits outweigh the disadvantages in a transaction and how to use this tool
correctly.

Benefits and pitfalls of the Escalation Clause

In a “seller’'s market” where properties are selling quickly and there is high competition to purchase a
property, a potential buyer may want to include with the purchase agreement, an escalation clause. An
escalation clause, or escalator, is a clause in purchase agreement that lets a property buyer offer to pay
$X, BUT, if the seller receives another offer that's higher than this buyer’s offer, this buyer agrees to
increase his/her offer to a higher price of $Y.

This can be a very helpful tool to help a buyer in a competitive market, but there are also many details
involved with this clause that could be potential pitfalls

How does an escalation clause work? While escalation clauses can be written in many different ways,
the basic components of a general escalation include: 1. The original offer of purchase price

2. The price to be escalated above any other competitive bid 3. The maximum amount that the purchase
price can reach in case of multiple offers

Example Mr. and Mrs. Smith’s offers $300,000 to purchase a home. They are very motivated to buy this

house, so they ask their broker to include an escalation clause that, in the case of a higher competing

offer, will increase Smith's offer in increments of $2,000 above the competing offer.

They want the escalation clause to go up to a maximum of $320,000. But, if no other competing offers

are submitted, the Smith's offer remains at $300,000. In this example, buyer Jones also wants this house

and offers the seller $310,000, So the Smith’s offer automatically escalates by $2,000 above their offer,

bringing Smith's offer to $312,000. Then, another offer comes in from the William’s, who offer

$325,000 for the home, Because the Smith’s maximum of $320,000 is exceeded, and it is higher than
the

Jones’ offer, the William’s now have the top offer.

In some cases, the sellers may choose not to accept offers with an escalation clause, prefer that every
buyer makes their offer with the exact price they're willing to pay. But, in many cases sellers prefer to
have offers with the escalation clause as it can motivate multiple buyers to outbid one another, and
speeding the decision-making process and paperwork.

Multiple Offers
Unless there is apparent reason, such as a highly competitive seller’'s market, it may not be wise to

include an escalation clause. The escalation clause should only be used when the buyer is realistically
concerned that there will be multiple offers, or when
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the buyer is highly motivated and expects to pay a higher price than he original offered price.

This is because the buyers who submit an offer with an escalation clause are letting the seller know
upfront, the maximum price the buyer is offering for the property.

So, if there are no other offers, the seller can accept the offered price, but since the seller can see in the
escalation clause that the buyer would pay more if there were competing offers, the seller is likely to
make a counteroffer to the buyer at a higher, escalated price. The seller is not guaranteed the buyer will
agree to the higher counter-offer, as the price is not automatically escalated (being no competing
offers). But the seller can see the maximum price in the escalation clause, which implies that they likely
will.

In this kind of situation, the buyer is giving up negotiating power and is potentially leaving money on the
table when using an escalation clause with no competitors.
One-day Review vs Multiple Rounds of Offers

In a seller's market, it may be wise for the seller to include a form of “offer-review” process in the listing
agreement. For example, if the property is listed on Monday, all offers will be reviewed the following
Wednesday and the seller and their broker will make the final decision on that day, rather than on the
actual day they are submitted. This kind of review process is ideal for the escalation clause, so that a
motivated buyer has the chance to automatically outbid other offers instead of the all-or nothing type
offer.

Another variation of the review process is for the sellers to take a back-and-forth approach, collecting
offers from buyers for one week, and then respond to the best offers saying "Send us your highest and
best offer.”

However, this technique is not favored by many buyers and brokers because of its lack of clarity. Before
writing an offer on a property with this kind of review process, it is wise for the buyer's broker to inquire
as to the specific details and make sure the buyer is aware and prepared for this kind of review process.

It is legal for a seller's broker, with the seller's permission, to reveal to all potential buyers what the top
initial offer is, and to ask everyone to beat it. But, including an escalation clause on the initial offer in
this kind of multistage situation often places the buyer in a weak position in the second round, because
the escalation clause reveals the buyer's maximum offer.

Escalation clauses can cause a lot of stress for home buyers. As a buyer’s broker it is best to first
research the circumstances of the seller's process of reviewing offers, and advise buyers snot to be
tempted to escalate their maximum offer price above what they are comfortable paying. At the same
time, if inventory and interest rates are low, aggressively pursuing a desired property at a good price is
necessary for their offer to be accepted.

It is important for the listing broker to attach a complete copy of the competing offer anytime a seller
accepts a buyer's escalation offer and escalates the price. The better and clearer approach for the seller
is to counter the buyer's offer with a purchase agreement that establishes a fixed price and eliminates
the escalation addendum.

The listing broker should still provide the buyer with a copy of the competing offer to justify seller's
Counter-offer, but this process makes the delivery of the offer part of the negotiation and not a contract
until or unless accepted by the buyer.
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b. Evidence of Funds (10 Min)
+ Students will gain competency in using evidence of funds on all transactions (unless buyer is required
to provide no cash for closing).

Evidence of Funds

The listing broker can protect the seller's interests by including in the listing that buyers

sign Form 22EF "Evidence of Non-Contingent Funds", the form that indicates that the buyer has the funds
for the down payment and closing.

If buyer has a Form 22A in the agreement, there is a contingency protecting buyer if buyer is unable to get
financing. But, almost every buyer is required to bring some amount of cash to closing, such as cash for a
down payment and/or closing costs.

Paragraph 1 of Form 22EF requires the buyer to prove to the seller that he/she has the required cash to bring
to closing and is not relying on a gift, or the sale of personal property or some other contingent method to
fund the down payment and buyer's closing costs.

If buyer is unable to prove that he/she possesses the required cash, then the seller may terminate
the transaction instead of having to wait for the sale to fail.

On the other hand, if the buyer IS relying on a contingent source of funds for the down payment or closing
costs, then the buyer should use Form 22EF, paragraph 2 to identify that contingent source of funds and
allow seller to accept or reject the offer based on this disclosure.

Form 22EF protects the seller by requiring the buyer to prove his/her ability to pay the down payment and
closing cost before accepting the offer, and in essence, removing the property from the market.

The amount of earnest money should be substantial, so that the buyer is committed to the sale. If a small
amount is accepted, the buyer could potentially find another

property and walk away from the sale losing only a small amount, leaving the seller with lost time,
and potential buyers.

It is the seller’s decision, not listing broker, whether a counteroffer is made and what terms are included in the
counteroffer, but sellers advised by their listing brokers of the benefits of Form 22EF are wise to accept this
advice.

Sales Involving Contingent Buyers and complexity of buyer selling current house to purchase
seller’s property

Inspection Clause
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Including contingencies to a real estate sales contract is standard procedure in most cases, and a

home inspection clause is one of the more common ones. This clause gives the buyer a way to exit the
contract if the home inspector finds major problems with the house, such as electrical issues or a leaking
roof.

There are several elements a buyer should include when writing the contingency, but the seller should also
be prepared to add wording that can keep the sale moving forward.

Buyer Considerations

The buyer can benefit from adding a plan for a quick exit from the contract if the home inspector
finds problems.

For example, the contract could be immediately voided by the buyer if the home inspector turns up issues
with the house. But the buyer should be prepared to negotiate, as some sellers want to have the right to
repair the problems or wish to define which problems can lead to a voided contract, such as plumbing or
electrical issues.

Another protective measure is to include wording that allows the buyer to exit the contract if big-ticket items
are found to be at the end of their useful life. This usually applies to items that will cost several thousand
dollars to replace such as a roof or furnace. It is also important to establish a reasonable time frame to
complete the inspection, such as 10 -14 days. If the seller wants a fast inspection period, such as five days
from the date you sign the contract, the buyer will need to quickly hire an inspector, and possibly have to pay a
rush fee to come out within this limited time. The time frame typically means you have a specific number of
days from the contract signing date to

provide a written inspection report to the seller, which sometimes takes the inspector a couple of days to
prepare. A longer time frame allows the buyer to shop for the best inspector that fits into their budget and to
receive the report in a timely fashion.

The buyer can benefit by making sure that this clause specifies that the entire house is to be

inspected, rather than just selected systems such as electrical and plumbing, and that the seller make all
areas of the house available for inspection, including the attic, to look for wiring or moisture issues.

Seller Considerations

The seller can benefit by including a clause in the contingency that allows the seller to have the right to cure
any issues the home inspector finds and set a base price limit. For example, you may write in the clause that
the buyer is responsible to fix any problems that are estimated to cost less than $500, while the seller has the
option to repair more expensive issues.
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This means that the seller is not obligated to fix them but has the opportunity to do so if they want the sale to
continue. If the seller chooses not to make the repairs, he/she can void the contract or allow the buyer to do
so.

Sellers can protect themselves from shoddy work or ridiculous repairs, by requiring that the home inspector be
licensed, and that he not be employed or related to the buyers.

Wording should be included that allows the seller the opportunity to decrease the price of the house instead of
paying for a repair. For example, if a roof repair is estimated at $1000, to decrease the cost of the house by
$1000 in place of paying for the repair out of hand.

However, the buyer might prefer instead to have that money given to him/her at closing, so this may be an
issue to be negotiated, and giving the buyer credit or cash back at

closing can often be easier for the seller than making the repairs. And, sometimes, bigger problems
are discovered once the repair begins, such as water damage in a subfloor under warped floorboards,
or other surprises that can increase the cost significantly.

Terms of closing and possession (10 Min)

Closing and possession refers to the legal transfer of ownership from the seller to the buyer. When the sale is
recorded with the local government, and the purchase funds have been received by the seller ownership of the
home is transferred to the buyer and the buyer has the right to possess the home.

Alternatively, it's possible for the buyer to take possession of the home before or after the sale closes. For
instance, the buyer may request to move into the home before the sale closes in order to start repairing the
home. Or the seller may request some extra time in the home after the sale to complete their move.

When a homebuyer asks the seller to grant early possession before closing occurs it is usually
because their apartment lease has ended or their old home has already sold, and they need a place to
live immediately.

Sellers make the final decision as to whether an early possession makes sense for their transaction, but most
listing agents discourage such situations because too many things can go wrong.

Having the possession date fall before or after the sale closes can result in some sticky legal situations for
both buyers and sellers. If a buyer moves in early, and the sale does not go through, the seller may be forced
to evict.

On the other hand, if the seller asks to stay in the home for some time after the purchase completes, the buyer
will usually collect rent from the seller, and will need to make sure that the seller moves out in time for the
buyer to move in. Caution should be exercised anytime the right of possession does not coincide with closing.

Financing Continency Addendum and Additional Down Payment Addendum (10 Min)

When financing your home purchase, the home buyer needs to give vital information to the home seller. The
Financing Addendum sets forth check box and fill in options so both parties are aware of what is clear and
binding.


https://www.themadronagroup.com/home-financing/
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PARAGRAPH 1 -LOAN APPLICATION/WAIVER OF CONTINGENCY

acceptance, Seller may give, once, a tlon related to of Buyer's loan
application (“Request for Loan | orm 22AL may

b. Buyer's Loan Information No! days (3 d
for Loan Information, Buyer sh notice of the st tus plication ("Loan Information
Notice”). Buyer’'s notice shall be on NWMLS Form the date of application, the name
of lender, a list of the information that Buy r and a warranty that Buyer has provided
all information requested by lender

c. Failure to Provide Loan Buyer fails to timely give to Seller a completed Loan
Information Notice, Seller w to Termmate Notice described in Paragraph 3 (Seller's Right to
Terminate) at any all at the Loan Information Notice is due.

2. LOAN INFORMATION. &
a. Seller's Request for Loan Information. (10 days if nv in) after mutual

ii/it;g Seller's Request

B8 BBRNBY BBR R

By attaching this addendum to the Purchase and Sale Agreement, the home buyer is making it a condition they
are obtaining a loan or loans to purchase the Property.

Check box items and areas to fill in are included in sub paragraph (a) and must be identified to inform
all parties the following:

e Type of Loan the Buyer will be obtaining
o Conventional (First)
Conventional (Second)
Bridge
VA
FHA
USDA
HELOC (Home Equity Line of Credit)
o Other
e The Buyer's down payment amount
o This can be a fixed amount
o Or; a percent of the Purchase Price

O O O 0O O O

This information as well as the actual application for the type of loan or loans must be made within an agreed
upon time frame. This time frame defaults to 5 days and the term ‘application’ means the submission of
Buyers’ financial information for the purposes of obtaining an extension of credit including:

e Buyer's Name(s)
e Income
Security Number (if required)
e Property Address
e Purchase Price
e Loan amount


https://www.themadronagroup.com/buy/
https://www.realtor.com/advice/finance/7-types-loans/
https://www.themadronagroup.com/is-it-realistic-to-get-a-mortgage-without-a-20-down-payment/
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The Financing Addendum clearly sets a waiver in sub paragraph b if Buyer:

o Fails to make application for financing for the Property within the agreed time line

e Changes the type of loan at any time without Seller’s prior WRITTEN consent

e Changes the lender without Seller’s prior WRITTEN consent after the agreed upon time to apply for
financing expires

If any of these 3 above items occur, then the Financing Contingency shall be deemed waived! This is clearly
not in the best interest of the Buyer as waiver of this contingency also waives the Appraisal Less Than Sales
Price paragraph which | will identify later in this post.

PARAGRAPH 2 — LOAN INFORMATION

2. LOAN INFORMATION. & 21
a. Seller's Request for Loan Information. (10 days if n in) after mutual 22
acceptance, Seller may give, once, a uon related to of Buyer's loan 23
application (“Request for Loan | onn 22AL may ce. 24

b. Buyer's Loan Information No! days (3 d lleghin) iving Seller's Request 25
for Loan Information, Buyer sh notice of the status plication ("Loan Information 26
Notice”). Buyer's notice shall be on NWMLS Form nd i the date of application, the name 27

of lender, a list of the information that Buy r, and a warranty that Buyer has provided 28

all information requested by lender 29

c. Failure to Provide Loan Buyer fails to timely give to Seller a completed Loan 30
Information Notice, Seller w to Termmate Notice described in Paragraph 3 (Seller's Right to 31
Terminate) at any all at the Loan Information Notice is due. 32

This paragraph is put in place as a mechanism of communication so the Seller (and Buyer) are kept informed
as to the state of the Buyers loan status. There are 2 Forms that are used to obtain this:

(a) Request for Loan Information.

This form may be given to the Buyer any time after an agreed upon time frame, 10 days by default, after
mutual acceptance.

(b) Loan Information Notice.
The Buyer has an agreed upon time frame to give Seller notice, 3 days by default, and include the following:

Date of Application

Name of Lender

A List of information that Buyer has provided to Lender

And a warranty that Buyer has provided all information requested by Lender
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PARAGRAPH 3 - SELLER’S RIGHT TO TERMINATE

This paragraph is put in place as a mechanism of communicating to the Buyer of the Sellers intent to
terminate.

This is the Seller’s recourse in the event buyer is unable or unwilling to give notice of waiver of the Financing
Contingency

It's also a paragraph that contains information many real estate brokers may not be aware that ‘technically’
gives the Buyer a right to rescind even after the closing date (if the transaction fails to close based on a hold up
in the financing process).

IF THE SELLER DOES NOT ELECT TO TERMINATE BY WRITTEN NOTICE DURING THE COURSE OF
THE TRANSACTION, AND THE BUYER FULFILLS THEIR OBLIGATIONS TO MAKE APPLICATION WITHIN
THE AGREED UPON TIME FRAME, THE FINANCING CONTINGENCY SHALL SURVIVE THE CLOSING
DATE.

As you can see, the first two options are in order of how the parties can and will proceed. First, the Seller will
give notice of their option to terminate the agreement any time 3 days after delivery. You still see some
ambiguity in the language as this option says that the Seller MAY terminate as well as ANY TIME after 3 days
after delivery.

The second option may be used if the first option is unanswered by the Buyer. The Seller may also elect to
skip the first option.

If option one is successful for the Seller, the Buyer does have the option in this notice to waive their financing
contingency.

PARAGRAPH 4 —LOAN COST PROVISIONS

This paragraph is to identify if the Seller is going to apply any amount or percentage of the purchase price to
the Buyers loan and settlement costs...these may include:

Prepaids

Loan Discount

Loan Fee

Interest Buydown

Financing

Closing Costs

Or, any Settlement Costs allowed by the Buyers Lender

PARAGRAPH 5 - EARNEST MONEY

In paragraph 5, line item 50, the language keeps the Buyers Earnest Money should they be unable to obtain
financing and fail to close after a good faith effort. Of course, the Buyer must produce written confirmation from
their lender stating the following:
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(a) The date of the Buyers loan application
(b) Buyer did have sufficient funds to close
(c) And the reason why the Buyer was unable to obtain financing

PARAGRAPH 6 — INSPECTION

PARAGRAPH 7 — APPRAISAL LESS THAN SALE PRICE

7. APPRAISAL LESS THAN SALE PRICE.

a. Notice of Low Appraisal. If lender's appraised value of the Property is less than the Purchase Price, Buyer
may, within 3 days after receipt of a copy of lender's appraisal, give notice of low appraisal, which shall
include a copy of lender’s appraisal. NWMLS Form 22AN may be used for the notices in this Paragraph 7.

b. Seller's Response to Notice of Low Appraisal. Seller shall, within 10 days after Buyer's notice of low
appraisal, give notice of:

(i) Areappraisal or reconsideration of value, at Seller's expen the same appraiser or another appraiser

acceptable to lender, in an amount not less than ice. Buyer shall promptly seek lender’s
approval of such reappraisal or reconsideralig les are advised thQ lender may elect

(ii) Seller's consent to reduce the thase \Fageto specified in the
appraisal or reappraisal by e appraise appraisa Q iSBr- table to lender,
whichever is higher. (This ISIC ISEg on FHA, VA, or USDA
financing. FHA,VAandUSDA ancing does not g z B be‘Obligated to buy if the Seller reduces
mePuchasePrmtotheappracsedvalue : AWever, hasihie option to buy at the reduced price.), or

(iii) Seller’s rejection of Buyer’s noti a % »

If Seller timely dehvers notice geonsideration of value, or consent to reduce the Purchase

Price, and lender ac 56 n Buyer shall be bound by Seller's response.

c. Buyer's Reply. Buyétisbe tranem\efSeWsnobceofrqacnonoHowappmlsalor if Seller fails to

g penodends whichever is earlier, to (a) waive the Financing Contingency or (b)
greement, mwhnchevenltheEarnestMoneyshallberafundedtoBuyer Buyer's inaction during
thsteptypenodshallresun in termination of the Agreement and retum of the Earmest Money to Buyer. The Closing
date shall be extended as necessary to accommodate the foregoing times for notices.

If the appraisal comes back below value, then the Buyer would issue a Notice of Low Appraisal.

There are 5 options on this notice, the first of which is specific to the Buyer.

2BIII I I INIZIB 2IZR B B2 B
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Once this notice has been given to the Seller, they (the seller) now have 3 options to address the low
appraisal:

REAPPRAISAL/RECONSIDERATION OF VALUE

There are good reasons for having your home appraised prior to listing it. The first of which is you have an
appraisal in hand at value...considering you listed your home and accepted an offer at or below the appraised
value. Secondly, this would be a great tool if the seller is concerned about their value or simply unsure of what
the value of their home is.

REDUCTION IN PURCHASE PRICE
Here the seller has the simple option of reducing the purchase price to the appraised value.
REJECTION OF LOW APPRAISAL

This course of action may be taken in the event they (the Seller) do not want to allow for a reappraisal or
reduction in purchase price. I'd also take this response from the sellers to mean they may have another Buyer
or an all cash offer of some kind in the wings!

PARAGRAPH 8 - FHAVA/USDA — APPRAISAL CERTIFICATE

PARAGRAPH 9 — EXTENSION OF CLOSING Another provision protecting the Buyer in the event
the Lender is required by 12 CFR 1026 or Regulation Z to give a corrected disclosure based
on the following:

(a) A change in the APR of Buyers Loan by more than .125% of a fixed rate loan or .250% for an adjustable
rate loan

(b) A change in the loan product

(c) Or an addition of a prepayment penalty

Home Sale Contingency

The sale of the buyer’s current home is a common contingency clause frequently included in an offer

to purchase real estate. With a home sale contingency, the closing of the transaction depends upon the sale
of the buyer’s home.

If the buyer’s house sells by the specified date, the contract and closing moves forward. But, if it doesn’t sell
by the specified date, the contract is terminated.


http://www.consumerfinance.gov/eregulations/1026
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In a Sale and Settlement (closing) Contingency, as the name implies, the sale closing is dependent upon the
buyer selling and settling an existing home. It is commonly used when the buyer has not yet received and
accepted an offer to purchase on the current home.

This kind of contingency allows the seller to continue to market the home to other potential buyers, with
the stipulation that the buyer will be given the opportunity to remove the sale and settlement contingency
within the specified period (typically 24-48 hours) if the seller receives another offer.

If the buyer cannot remove the contingency, the contract is terminated, the seller can accept the other offer,
and the earnest money deposit is returned to the buyer.

A Settlement (closing) Contingency is used when the buyer has already accepted an offer on
his/her property, has a contract in hand and a settlement (closing) date scheduled. But, because the sale
has not yet closed, this clause protects the buyer if the sale falls through for any reason.

In most cases, unless in writing and mutually agreed, this type of contingency prohibits the seller
from accepting other offers on the property for a specified period. If the buyer's home closes by the
specified date, the contract remains valid. If the home does not close, the contract can be terminated.

Considerations for Buyers

Buyers often need to sell their current home in order to free up their equity to purchase a new

home, especially when buying a more expensive house. A sale contingency gives the buyer time to sell
and close before committing to closing of the new home and avoid owning two homes and having

two mortgages at one time.

The home sale contingency can bring peace of mind to the buyer, but it doesn't avoid other costs of home
buying. Buyers must still pay for inspections, bank fees, and appraisal fees, which are usually not refunded if
the sale falls through due to their property not selling on time.

In addition, the buyer often has to pay more for the property than if they made the offer without the home
sale contingency. This is because they are essentially asking the seller to take the risk on the buyer’s

ability to sell their current home, a factor outside of the seller’s control.

Considerations for Sellers

A home sale contingency can be risky to the seller because there is no guarantee that the buyer's home will
sell. Even if the sales agreement allows the seller to continue to market the property and accept offers, the
house is usually listed as “under contract,” or “sold on contingency,” making it less attractive to other potential
buyers.
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Many people looking for homes will avoid making an offer on a property that is sold with a
contingency, because they don’t want to waste their time or risk the disappointment of losing a property they
became attached to.

Before agreeing to a home sale contingency, the seller’s broker should investigate the potential
buyer’s current home to determine if the home is already on the market, and if it is listed at a marketable
price.

If it is not listed, this could be a red flag indicating the potential buyer is not serious. If it's listed, is it priced
competitively and how long it has been on the market? If it has been longer than average sale time for the
area, the home may be priced too high, or the showing procedure may be difficult.

On the other hand, accepting an offer with a home sale contingency might be beneficial if the

seller’'s property has been on the market a long time. If the seller has had trouble finding a buyer, a sale with
a contingency gives an opportunity that the property will sell. In many cases, it is advisable to limit

the amount of time the buyer has to sell his or her home to 1-4 weeks.

A limited time frame can motivate the buyer to adjust the list price to attract more buyers, and help the seller
avoid losing time and potential qualified buyers in the event that the transaction does not close.

A seller can also include a clause that allows the seller to continue to market the property and accept offers
from other buyers, giving the current buyer a specified amount of time (such as 72 hours) to remove the
home sale contingency and continue with the contract. If the buyer does not remove the contingency, the
seller can back out of the contract and sell to the new buyer.

Home sale contingencies protect buyers who want to sell one home before purchasing another. To protect
the interests of both buyer and seller, the exact details of any contingency must be specified in the real
estate sales contract. Because contracts are legally binding, it is important for all parties to review and
understand the terms of a home sale contingency.

TOPIC AREA I1I: LEGISLATIVE UPDATE

Upon completion of this unit, the learner will know and be able to:
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Educational Objective 1: Common Concepts
Identify and describe Identify and describe common concepts relating to Washington State residential real
estate legislative issues.

Specifically, the learner will know and be able to identify and describe:

a. Clarification on Protected Classes (10 Min)
* Review the Federal Protected Classes (https://www.eeoc.gov/)
* Review the additional Washington State Protected Classes
(https://www.hum.wa.gov/fairhousing)
Discrimination in the employment context: Which groups get federal protection?
There are protection extended by Congress for specific groups that have faced hardships historically when it
comes to obtaining employment, housing, and other public accommodations.
Unfair treatment does not always constitute a violation of the law. In the context of employment, courts are not
considered “super-personnel” departments that second guess all employment decisions (see, e.g., Johnson v.
Weld County (10th Cir. 2010); Chapman v. Al Transp. (11th Cir. 2000). According to civil right statues, only
actions that are based on someone’s membership in a protected class are prohibited.
What are the protected classes?
There are several protected classes under federal law. Employers cannot discriminate based on: Race, Color,
National origin, Religion, Sex, Age and Disability
The law does not require employers to take a person’s membership in one of the groups listed above into
account in every situation.
An employer could, for example, make an employment decision and consider membership in a protected class
if there is a business necessity for doing so. Also, membership in a protected class can be a bona fide
occupational qualification.
There may be criteria involved for someone to be considered a member of a protected class. For example, it
may be necessary to meet criteria to be considered a qualified individual with a disability in order to receive
reasonable accommodations in the workplace.
History of the Protected Classes
The earliest protected classes were race and color. In 1866, the Civil Rights Act prohibits discrimination in civil
rights or immunities that are based on race or color. It also barred discrimination in making contracts based on
race and color, which includes employment contracts.
In the 20th century, protected classes grew. The Civil Rights Act of 1964 prohibited discrimination in
employment based on race, color, national origin, sex, and religion. The Equal Employment Opportunity
Commission (EEOC), which is a federal agency that enforces Title VII and civil rights acts that apply to
employment.
In 1967, the Age Discrimination in Employment Act (ADEA) added to the list of protected classes. This act
applies to those age 40 and older. It has typically been interpreted narrowly by the federal courts and requires
more than a year or two In age difference between employees in order to be supported as age discrimination.
In 1973, disability was added to the list of protected classes by the Rehabilitation Act. The act prohibits
discrimination based on disability in federal employment. In 1990, the Americans with Disabilities Act (ADA)
provided similar protections to employees in the private sector. In 2008, the definition of those covered by ADA
was expanded further by the Americans with Disabilities Amendments Act.
Protections Against Harassment
Title VIl does not specifically reference harassment or a hostile work environment. It prohibits employers from
discriminating against employees or applicants based on their race, color, national origin, sex, or religion. In
Meritor Savings Bank (1986), the Supreme Court decided that harassment and a hostile work environment
may include non-economic harms, including name calling or inappropriate touching.
Even if harassment does not meet the level of economic harm like a demotion or firing, it is still covered under
Title VII.
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In Meritor Savings Bank, the Supreme Court extended the reach of the harassment protections under Title VII
to include only instances where harassment is so severe that it alters the terms and conditions of employment.
Harassment decisions are decided by courts on a case-by-case basis to determine whether the harassment
was severe or pervasive enough to meet the standard. T

typically, multiple incidents of harassment are necessary to meet the standard. The instances are very limited
when specific racial slurs or a hanging noose were considered sufficiently severe.

Ongoing evolution of Sex as Protected Class

In 1989, the Supreme Court recognized sex stereotyping as a form of prohibited sex discrimination in Price
Waterhouse v. Hopkins. Ms. Hopkins was denied a position as a partner by Price Waterhouse based on a
decision by the partnership committee that said Ms. Hopkins did not behave how they expected a woman to in
the workplace. Ms. Hopkins received feedback that she should behave more femininely, including how she
walked, talked, and dressed. This discrimination was found to undermine the purpose of Title VII by the
Supreme Court.

Sex stereotyping is a critical part of the recent developments when it comes to protected classes. The EEOC
and two federal courts concluded that Title VII prohibits discrimination that is based on sexual orientation,
classifying it as a form of sex discrimination.

Sexual orientation discrimination has been concluded to be based on stereotypes regarding who an individual
should be attracted to on the basis of their sex. In Baldwin v. Department of Transportation (2015), the EEOC
noted that “sexual orientation’ as a concept cannot be defined or understood without reference to sex.”

All federal courts do not agree with this interpretation, however. So the issue is largely unresolved on a
national level when it comes to the private sector. The EEOC’s 2015 decision is applicable to federal
government employees.

In 2017, the Department of Justice released a brief in Zarda v. Altitude Express, Inc., (883 F.3d 100 (2d Cir.
2018)) that disagrees with the EEOC and argues that sex does not include sexual orientation. However, the
DOJ’s position was rejected by the Second Circuit in 2018. The Second Circuit concluded that Title VII bars
sex discrimination that includes discrimination based on sexual orientation.

Conclusion

Federal law provides certain protections against discrimination for protected classes. The understanding of
protected classes has evolved greatly over the last century and may continue evolving through courts and
federal legislation. Typically, the process is started by societal responses to new issues involving
discrimination.

Additional Washington State Protected Classes In Washington, discrimination based on these protected
classes is prohibited.

» Sex. * Race and color. * Religion and creed. « National origin. « Sexual orientation. « Gender identity and
gender expression. * Disability and the use of a trained dog guide or service animal. « Honorably discharged
veteran or military status.

b. Landlord Tenant Law Update (2019-2020 Legislative Session) (10 Min)

* Update on HB 1138, armed forces exceptions for giving notice of termination of tenancy.
* Update on HB 1694 must allow installment payments on deposit and other move-in costs.
* Update on HB 2535, grace period before late fees may be imposed for past due rent.

* Update on SB 5600, timely notice for economic evictions. Rent payment policy requirements and
eviction process reform.

2019 Washington State updates to the Landlord Tenant Act June 14, 2019

The legislature passed SB 5600, HB 1440, HB 1138, and HB1462 at the end of the Washington Legislative
session, and the governor signed the legislature into law. The legislation involves rewrites of the current
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Landlord Tenant laws, and the new laws are effective as of July 28, 2019. These laws are greatly in favor of
tenants.

The Rental Housing Association of Washington provided an online summary of the changes, which are
extensive.

The Washington Landlord Tenant Act amended SB 5600 in the following ways:

- The eviction process has been amended to create a fund to pay monetary judgements for tenants that are
reinstated

- The notice period for a pay or vacate notice has been extended from three to 14 days before landlords can
file summons and complaint for an unlawful detainer. The bill’'s language does not mandate a grace period
before a landlord can issue a pay or vacate notice for nonpayment of rent in a particular month.

- The definition of rent includes recurring charges in the rental agreement and utilizes. Non-recurring charges,
such as deposits, damage fees, late fees, and attorneys’ fees, are excluded from this definition. However,
payment plans for security deposits are allowed under the definition of rent.

- If a tenant defaults, the landlord can treat the default as rent owing if an installment payment plan for
nonrefundable fees or security deposits are established at the beginning of tenancy.

- Landlords are prevented from obtaining a writ of restitution to remove tenants from a unit for charges that are
not contained in the new definition of rent. This applies even if the charges are still owed, but they may be
pursued through other civil actions, like small claims court.

- A new easy to read pay or vacate notice in statue was created to modernize the language of the standard
form Summons and Complaint. This requires the Attorney General’s office to maintain a website that provides
common notices in

the 10 most common languages in Washington. The site must also provide references for legal services for
tenants.

- The requirement for a court order to serve an unlawful detainer summons and complaint by posting was
removed. Landlords can post the summons and complaint after three attempts at personal service. A judge
will address issues of appropriate service before making a judgment. Service by posting only allows for a writ
of restitution still. It does not create jurisdiction for monetary judgements.

- Language that requires a tenant to place the amount of a monetary judgement into the court registry to stop
execution of a writ of restitution was removed.

- The amount that can be awarded in a monetary judgment for an unlawful detainer is capped at $75. Late
fees owed may be pursued through other civil actions.

- The standards a judge can use to award reasonable attorneys’ fees were created. The judgement must be for
more than the amount of two month’s rent or $1,200, whichever is greater, if parties appear for a show cause
hearing. Attorneys’ fees may be awarded if a tenant is reinstated. If the tenant files a motion for reinstatement
but is not reinstated by the court, they may not be awarded attorneys’ fees.

-Tenants with a judgement that finds them guilty of unlawful detainer may request reinstatement of tenancy
from the court. They can set up a payment plan to pay off any monetary judgement. Reinstatement of tenancy
is allowed if the tenant is on a rental agreement and pays the full monetary judgement within five days.

- There are seven factors that a judge must apply to determine reinstatement and terms of a payment plan.

- The tenant’s willful or intentional failure to pay rent = Whether the nonpayment was caused by exigent
circumstances that are not likely to recur = The ability of the tenant to pay rent = Payment history of the tenant =
Whether the tenant is otherwise in substantial compliance with the
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rental agreement = Hardship of the tenant if evicted = Conduct related to other notices in the past six months

- Judicial discretion can be used for reinstatement only for nonpayment of rent instead of violations of the lease
agreement. Tenants cannot be award reinstatement if they have received three pay-or-vacate notices in the
past year.

- Payment plans for monetary judgement between landlords and tenants have to be paid in full within 90 days.
A $50 penalty was created and applies to the tenant for subsequent unlawful detainers after reinstatement is
awarded.

- Tenants must pay off a month’s rent in the monetary judgment within five days to remain eligible for the
payment plan. Tenants must pay the cumulative amount of a month’s rent within 30 days of reinstatement.
Then, they must pay the cumulative amount of at least one month’s rent within 60 days of reinstatement.
Finally, the balance must be paid within 90 days. If a tenant defaults on any benchmark for the payment plan,
the landlord can execute the writ of restitution from the original unlawful detainer with three days’ notice to the
tenant.

- A tenant must be current on new rent owed during their payment plan period or the landlord can execute the
writ from the unlawful detainer. When a judgement is ordered after the 15th of the month, the tenant may
prorate the first month’s new rent into their payment plan, using the existing benchmarks for timely payments.

- Landlords can submit a request to have the entire monetary judgement paid by the Department of Commerce
Landlord Mitigation Program. The Department of Commerce has 30 days to approve the claim and an
additional 15 days to pay the landlord. Tenants are responsible for paying the state, which is outside of the
landlord-tenant relationship.

- If the Landlord Mitigation Program has insufficient funds, the landlord can execute the writ to remove the
tenant. They can hold the request for payment to be made by the state on a first come, first served basis when
funds are replenished.

- $1 million has been appropriated by the 2019 State Legislature for the capital budget for the Landlord
Mitigation Program. Further budgetary funds will need to be appropriated by future legislatures in the
supplemental budget process and in future budget cycles.

Additional changes to the Washington Landlord Tenant Laws were made with the approval of HB 1440,
HB1138 and HB1462.

HB 1440 increases the rent notices form from 30 to 60 days for any amount of rent. The law is statewide and
prohibits the increase from taking effect before the term of the rental agreement is complete.

HB 1138, or the Residential Landlord Tenant Act (RLTA), includes language that updates the regulatory
framework for the legal termination of a lease agreement by a member of the Armed Services, their spouse, or
dependent. A member of the Armed Service and their spouse or dependent can give a 20-day notice if they
have to break their lease obligation due to specific circumstances. These circumstances may include being
released from active duty, assigned to a new permanent change of station more than 35 miles from their
current location, or receiving deployment orders.

HB 1462 requires 120-days’ notice from a landlord to terminate month-to-month tenancies if the termination is
for substantial rehabilitation for the property, a change of use, or demolition. Substantial rehabilitation is
defined as, “extensive structural repair or extensive remodeling of premises that requires a permit such as a
building, electrical, plumbing, or mechanical permit, and that results in the displacement of an existing tenant”.
Change of use is defined as conversion from residential to nonresidential, or to another form of residential use.

Change of use does not include displacing a tenant so that an owner or their immediate family can occupy a
unit. If a property owner is in violation of this policy, they may be liable in a civil action for up to three times the
monthly rent.
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SB 5600, HB 1440, HB 1138, and HB1462 all provide significant changes to the Washington State laws.

Reading these bills and taking an updated class from the Rental Housing Association of Washington (RHAWA)
or the Washington Multifamily Housing Association (WMFHA) can help you stay up to date on this information
and all forms being used.

Tenants have obtained more rights under these bills, and it is important to understand them in order to protect
yourself and tenants.

c. Landlord Tenant Law Update (2021 legislative Session)

Update on HB 1236, limiting the reasons for eviction, refusal to continue, and termination.

» Cause Required for Eviction, Refusal to Renew, and Ending a Tenancy. If a rental agreement
provides for the tenancy to continue for an indefinite period after the agreement expires, a landlord
may end the tenancy at the end of the initial period without cause if the initial rental term is between
six months and one year and the landlord provides the tenant with at least 60 days' written notice.
When a rental agreement is for a specified period and does not continue for an indefinite period or
on a month-to-month basis after the specified period expires, the landlord may end the tenancy
without cause only if: the initial agreement is for one year or more, or the landlord and tenant have
continuously entered into successive rental agreements of six months or more since the inception of
the tenancy; ¢ the landlord provides at least 60 days' written notice to the tenant before the end of the
specified period; and * the tenancy has not been for an indefinite period on a month-to-month or
periodic basis at any point, unless a rental agreement was entered into for a monthly or periodic
tenancy between the effective date of this act and three months following the expiration of the
Governor's eviction moratorium. * For all other tenancies of a specified period, and for tenancies on
a monthly or periodic basis, a landlord may not end the tenancy except for one of the enumerated
causes. A tenant may end a tenancy for a specified time by providing written notice 20 days' prior to
the end date of the specified period. The following reasons constitute cause for a landlord to evict,
refuse to continue a tenancy, or end a periodic tenancy: 1. failure to pay rent (14-day notice);
substantial breach of a material program requirement of subsidized housing, material term of rental
agreement, or tenant obligation imposed by law that has not been remedied (10-day notice); 2. 3.
committing or permitting waste or nuisance, unlawful activity that affects the use and enjoyment of
the premises, or other substantial or repeated interference with the use and enjoyment of the
premises (3-day notice); landlord, in good faith, seeks possession so that the owner or his or her
immediate family may occupy the unit as the principal residence and no substantially equivalent unit
is vacant and available (90-day notice); 4. 5. owner elects to sell the premises, a single-family
residence (90-day notice); premises to be demolished, substantially rehabilitated, or change of use
(120-day notice); 6. owner elects to withdraw the premises from the rental market to pursue a
conversion (120-day notice); 7. premises are condemned by a local agency (30-day notice, or less if
continued habitation would subject the landlord to criminal or civil penalties); 8. service of notice to
quit or vacate by the owner or lessor with whom the tenant shares the dwelling unit or access to a
common kitchen or bathroom area (20-day notice); 9. transitional housing program expires, the
tenant ages out of a program, or the tenant has completed a program and is no longer eligible (30-
day notice); 10. rental agreement has expired, the landlord proffers a new rental agreement at least
30 days prior to the expiration, and the tenant does not sign; 11. intentional and knowing
misrepresentation or omission of material information on the tenant's application that, had the
misrepresentations or omissions not been made, would have caused the landlord to request additional
information or take adverse action (30-day notice); 12. other good cause which constitutes a
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legitimate economic or business reason (60-day notice); 13. four or more violations of a substantial
breach of a subsidized housing requirement, material term of the lease, or tenant obligation under
law that were cured by the tenant within the previous 12-month period and the landlord provided a
written notice for each violation (60-day notice); 14. required to register as a sex offender during the
tenancy, or failed to disclose a requirement to register as a sex offender when required in the rental
application or otherwise known to the property owner at the beginning of the tenancy (60-day
notice); and 15. makes unwanted sexual advances or commits other acts of sexual harassment
directed at the property owner, manager, employee, or another tenant based on race, gender, or
protected status in violation of a lease term or covenant (20-day notice). 16. Notices must identify
the facts and circumstances known and available to the landlord at the time the notice is issued that
support the cause or causes with enough specificity so as to enable the tenant to respond. The
landlord may present other evidence regarding the allegations within the notice where the evidence
was unknown or unavailable at the time the notice was issued. Remaining Occupants. Where a
tenant permanently vacates for reasons other than the ending of the tenancy by the landlord, and
occupants co-resided with the tenant prior to and up to the tenant's vacation with the landlord's
approval, the landlord must serve a notice to the remaining occupants at least six months before the
tenant vacates, requiring the remaining occupants to either apply to become a party to the rental
agreement or vacate within 30 days. If the occupant fails to apply within 30 days or the application is
denied, the landlord may commence an unlawful detainer action. These new provisions regarding
occupants are not applicable to subsidized housing tenancies.

* Update on SB 5160, tenant protections during and after public health emergencies, providing
for legal representation in eviction cases, establishing an eviction resolution pilot program
for nonpayment of rent cases, and authorizing landlord access to state rental assistance
programs.

Washington State is making several changes to the law as a result of the passing of Senate Bill 5160 (“SB
5160"). These changes went into effect upon its passing on April 22, 2021. Many of the changes, however, do
not affect operations until Governor Inslee’s moratorium expires on June 30, 2021. SB 5160 is designed as an
off-ramp for the moratoria, creating transitional rules that ease the limitations on landlord rights but also
creating new restrictions. The bill creates new tenant protections, provides legal representation for indigent
tenants in eviction cases, establishes an eviction resolution pilot program for nonpayment of rent cases
statewide, and creates rental assistance programs.

This legislative update below highlights the major changes to landlord-tenant law in SB 5160 but is not a
substitute for a full review of the bill.

1. Tenant Protections

For any rent, fees, or other charges assessed to a tenant that became due between March 1, 2020, and
December 31, 2021, the following rules apply:

e Alandlord is prohibited from:
o imposing late fees on the debt;
o reporting the delinquency or an unlawful detainer based upon the debt to a prospective
landlord; and
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o inquiring about, considering, or requiring disclosure of a tenant’s or prospective tenant's
medical records or history, unless it is necessary to evaluate a reasonable accommodation or
modification request.

e A prospective landlord is prohibited from:

o taking adverse action based on a prospective tenant's nonpayment;

o denying, discouraging application for, or otherwise making unavailable a rental based on a
tenant’s or prospective tenant’s medical history, including their prior or current exposure or
infection to the COVID-19 virus;

o inquiring about, considering, or requiring disclosure of a tenant's or prospective tenant's
medical records or history, unless it is necessary to evaluate a reasonable accommodation or
modification request;

Violations of these rules expose landlords to civil liability of up to two and one-half times the monthly rent,
court costs, and reasonable attorneys’ fees.

2. Repayment Plans

For any unpaid rent accrued between March 1, 2020, and the later of December 31, 2021 or the end of the
public health emergency, landlords are required to offer repayment plans as follows:

e Alandlord must offer the tenant a reasonable schedule for repayment of the unpaid rent that does not
exceed monthly payment equal to one-third of the monthly rental charges during the period of
accrued debt (1/3 of the monthly rental charges is the maximum but the plan must still be “reasonable”
(which is not defined)).

e If atenant fails to accept the offer of the reasonable repayment plan within 14 days of the offer,
landlord may proceed with an unlawful detainer action, subject to requirements of the new Eviction
Resolution Pilot Program (addressed below).

e |If the tenant defaults on any rent owed under a repayment plan, the landlord may apply for
reimbursement from the landlord mitigation program or proceed with an unlawful detainer action,
subject to requirements of the Eviction Resolution Pilot Program.

e The court must consider the tenant’s circumstances, including decreased income or increased
expenses due to COVID-19, and the repayment plan terms offered during any unlawful detainer
proceeding.

e Repayment plans:

o must commence no less than 30 days after the repayment plan is offered;

o cover rent only; they may not include late fees, attorneys’ fees, or any other fees and charges;

o shall allow for payments from any source of income or from pledges by nonprofit
organizations, churches, religious institutions, or governmental entities; and

o May only address repayment of rent; they may not include other provisions or conditions or
waivers.

o Itis a defense to an eviction that the landlord did not offer a repayment plan as described
above.

It is noteworthy that the protected period of debt is tied to the later of the eviction moratorium or the public
health emergency. Consequently, if either are extended beyond June 30, 2021, then the protected period of
debt will also be extended.

3. Eviction Resolution Program
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The Eviction Resolution Pilot Program (ERP) was mandated and now applies to all counties in the state of
Washington. In accordance with the program, new notices must be sent before filing an unlawful detainer
action and mediation may be required.

Prior to filing an unlawful detainer action for nonpayment of rent, landlord must provide notice to the tenant
informing them of the ERP along with a 14-day termination notice for nonpayment. The landlord must retain
proof of service or mailing of the additional notice.

The ERP notice must include the following information:

e Contact information for the local dispute resolution center;

e Contact information for the county's housing justice project or, if none, a statewide organization
providing housing advocacy services for low-income residents;

e The following statement: "The Washington state office of the attorney general has this notice in
multiple languages on its website. You will also find information there on how to find a lawyer or
advocate at low or no cost and any available resources to help you pay your rent. Alternatively, you
may find additional information to help you at http://www.washingtonlawhelp.org";

e The name and contact information of the landlord, the landlord's attorney, if any, and the tenant; and

e The following statement: "Failure to respond to this notice within 14 days may result in the filing of a
summons and complaint for an unlawful detainer action with the court.”

At the time of service or mailing of the pay or vacate notice and ERP notice, a landlord must also send copies
of these notices to the local dispute resolution center serving the area where the property is located.

Before an unlawful detainer action for nonpayment of rent may be heard by the court, a landlord must secure
a certification of participation with the ERP program by the dispute resolution center.

The ERP requirements will expire on July 1, 2023 unless renewed.
4. Landlord Mitigation Fund

The Landlord Mitigation Fund was re-enacted and amended to address the debt incurred during the eviction
moratoria. Subject to availability, the fund is set up to reimburse landlords for certain improvements,
damages, unpaid rent and unpaid utilities. A new provision allows for claims related to unpaid rent accrued
from March 1, 2020 through December 31, 2021 in the amount of:

e Upto $15,000 for tenants who are low-income, limited resourced, or experiencing hardship, voluntarily
vacated, or abandoned the tenancy.

e Upto $15,000 in remaining unpaid rent if tenant defaults on a repayment plan (discussed above),
provided the tenancy has not been terminated at the time of reimbursement.

Landlords are ineligible for reimbursement through the Fund if the tenant vacated the tenancy because of an
unlawful detainer action for nonpayment. Further, a landlord in receipt of reimbursement is prohibited from
taking legal action against the tenant for damages or any remaining unpaid rent accrued between March 1,
2020, and six months following the expiration of the eviction moratorium attributable to the same tenancy; or
pursuing collection, or authorizing another entity to pursue collection on the landlord's behalf, of a judgment
against the tenant for damages or any remaining unpaid rent accrued between March 1, 2020, and six months
following the expiration of the eviction moratorium attributable to the same tenancy.

5. Right to Counsel
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Subject to availability, the court must appoint an attorney for an indigent tenant in an unlawful detainer
proceeding. Notice of the right to counsel and contact information must be provided to the tenant on the
eviction summons.

6. 14- Day Notice to Pay or Vacate

The 14-day Notice to Pay or Vacate has been updated. Once issuing this type of notice is allowed, and prior to
the issuing of the notice, landlords should be sure that their forms have been updated to comply with the
requirements of SB 5160.

Until the ERP Program expires (July 1, 2023), landlords will be required to begin sending a copy of any 14-day
notice to the dispute resolution center located within or serving the county in which the dwelling unit is
located. Failure to send a copy of the 14-day notice will be a defense to an eviction.

7. Summons for Unlawful Detainer

The unlawful detainer mandatory summons format has been updated. The old version should no longer be
used. As previously mentioned, the updated summons includes information on the right to counsel and
additional resources for tenants.

8. Other Tenant Protections in Unlawful Detainer Actions

SB 5160 also places limits on certain agreements between landlords and tenants. In an unlawful detainer case,
there can be no agreement waiving the tenant's rights to apply payments in the lawful order or to condition
occupancy on a payment of items other than rent or other statutory judgment limits. It also prohibits the
waiver of rights guaranteed to tenants under the Landlord-Tenant Act.

This article is not intended as legal advice. Please obtain advice of an attorney for any policy change or
decisions regarding residential and commercial Landlord-Tenant matters.

TOPIC AREA I11I: BUSINESS PRACTICES UPDATE AND PROFESSIONAL STANDARDS

Educational Objective 1: Understanding the basics of best business practices and professional
standards.

Specifically, the learner will know and be able to identify and describe:

a. Raising the bar of professionalism in interactions.

It is in the best interest of broker and licensees to have professional cooperation. It will not only help in
building larger customer base but also to build and retain a good name in real estate market.

Getting involved in malicious or selfish acts that are considered as unethical are highly prohibited

and disciplinary action can also be taken against such brokers.
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For a successful and long term business, brokers and licensees need to work well with other brokers and
licensees.

A successful real estate agency has and maintains good connections and references. When other
real estate agencies have trust in your sincerity and good will, your reputation among clients
will automatically increase.

b.

Managing Broker responsibilities regarding managing a firm or branch office or as a team
leader.

Duties of Managing Broker

The broker owes to all parties to whom the broker renders real estate brokerage services the following
duties, which may not be waived:

* To exercise reasonable skill and care;

* To deal honestly and in good faith;

*» To present all written offers, written notices and other written communications to and from either

party in a timely manner, regardless of whether the property is subject to an existing contract for sale or
the buyer is already a party to an existing contract to purchase;

* To disclose all existing material facts known by the broker and not apparent or readily ascertainable to
a party; provided that this subsection shall not be construed to imply any duty to investigate matters
that the broker has not agreed to investigate;

* To account in a timely manner for all money and property received from or on behalf of either party;

* To provide a pamphlet on the law of real estate agency in the form prescribed in RCW 18.86.120 to all
parties to whom the broker renders real estate brokerage services, before the party signs an agency
agreement with the broker, signs an offer in a real estate transaction handled by the broker, consents to
dual agency, or waives any rights, under RCW 18.86.020(1)(e), 18.86.040(1)(e), 18.86.050(1)(e), or
18.86.060(2) (e) or (f), whichever occurs earliest; and

* To disclose in writing to all parties to whom the broker renders real estate brokerage services, before
the party signs an offer in a real estate transaction handled by the broker, whether the broker
represents the buyer, the seller, both parties, or neither party. The disclosure shall be set forth in a
separate paragraph entitled "Agency Disclosure" in the agreement between the buyer and seller or in a
separate writing entitled "Agency Disclosure."

Unless otherwise agreed, a broker owes no duty to conduct an independent inspection of the property
or to conduct an independent investigation of either party's financial condition, and owes no duty to
independently verify the accuracy or completeness of any statement made by either party or by any
source reasonably believed by the broker to be reliable.

Timely presentation of all written offers (RCW 18.86.030(1)© (source wa realtor.org)

All offers must be presented timely. What “timely” means depends upon the circumstances at issue. Certainly,
“timely” requires presentation before the offer expires, unless it is impossible to present the offer prior to
expiration. If seller is unavailable or refuses to review an offer prior to expiration, then listing broker’s file should
reflect those circumstances.
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Even if seller set an offer review date in the future, broker must notify seller if an offer comes in from a buyer
with an expiration date prior to seller’s established review date. Seller must be informed that an offer will
expire, and thus be void, before the pre-determined offer review date. It is always up to seller whether seller
will review an offer earlier than previously identified as the review date.

Similarly, absent a seller’s instruction, it is not appropriate to delay presentation of an offer while listing broker
hopes for additional offers to be presented, including offers from listing broker’s buyer. If listing broker believes
that delayed presentation of an offer is beneficial to seller, listing broker must advise seller of the
circumstances and adhere to seller’'s subsequent instruction. If seller instructs delay, broker should document
that instruction, in writing, in broker’s transaction file.

The duty to timely present all written offers persists even after mutual acceptance. If buyer or seller makes an
offer to the other, after mutual acceptance, typically an offer to modify the contract, that offer must be
presented timely. If a different buyer makes an offer to seller after seller is already in a binding agreement with
a buyer, that new offer must also be presented timely to seller.

It is important to note that this “failure to present offers” has become a significant discipline issue for DOL. It is
unlikely that listing brokers are actually failing to present all offers timely. It is far more likely that listing brokers
are failing to give unsuccessful buyer brokers proof that seller actually reviewed and rejected buyer’s offer,
leaving buyer and buyer’s broker to wonder whether seller saw buyer’s offer at all.

Buyers and buyer brokers, frustrated by not getting the property and uncertain as to whether buyer’s offer was

seen, are more likely to file a complaint with DOL, claiming listing broker failed to present the offer. When DOL
investigates, listing broker will have to prove that listing broker timely presented all written offers. Unfortunately,
a typical listing file contains no proof of timely presentation.

Listing brokers can avoid this DOL investigation and discipline altogether by giving buyer brokers the courtesy
of notification that seller rejected buyer’s offer. Returning the offer with the word “rejected” written across the
face of the offer, signed and dated by seller, provides proof of seller’s timely review and rejection of the offer.

d. Multiple Offer Scenarios
i. How to evaluate offers based on a buyer’s ability to close on terms acceptable to seller.
i. How to avoid evaluating offers based on discriminatory information or protected classes.
iii. Seller and Buyer options when facing multiple offer situations.
iv. Time is of the essence when presenting offers.
V. Best practices in multiple offer situations.

It is often that multiple offers are presented or anticipated on a single property. When dealing with multiple
offers, sellers and buyers should prepare and evaluate offers based on a buyer’s ability to close on terms
acceptable to seller.

It is part of broker’s duty to inform the buyer as to the multiple offers status of property and discuss how to
improve chances of getting the offer approved. Buyers should make their offers competitive, not just a random
offer.

To show seller that the particular buyer is seriously interested in closing, the buyer may deposit large amount
of earnest money as part of down payment. Buyers may also make their offer stronger by attaching lender’s
loan pre-approval letter. Preapproval is different from pre-qualification, in pre-approval, the lender approves the
loan for buyer. This enhances the offer’s chance to be accepted.
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It is the duty of broker to advise sellers how to deal with multiple offers on a particular property. Broker should
guide seller to evaluate offers on the terms of buyer’s ability to accept the terms of seller.

However, buyers or sellers should never prepare or evaluate offers based on discriminations or protected
classes.

Doing so will result in violation of fair housing law. Brokers should always stay vigilant in dealings and should
never allow or become part of any discriminatory decision.

When the buyer is told by the broker that the property is getting multiple offers, the buyer may wish to make a
stronger offer by using different tactics:

1. Make offer highly competitive. The buyer should know his or her maximum budget limit and give his or her
best offer.

2. Make more than usual earnest money deposit to assure the seller that buyer will not back off.

3. Provide evidence of funds, such as a pre-approval loan letter from his or her lender. Pre-approval letter
shows that credit for buyer is already approved.

4. If the buyer is willing to pay cash, he or she should attach documents that prove that the buyer can instantly
pay due to good bank balance.

5. If the buyer can use Escalation clauses or Addendums. It is the duty of the licensee to fully explain what an
Escalation clause is and how it works. Simply it means that the buyer agrees to pay a set amount more than
his or her original offer IF a higher offer is placed by another buyer.

For instance, Buyer Mr. X offers $200,000 for a property and with help of broker adds an escalation clause that
in the case of a higher competing offer the buyer will increase his offer in increments of $5,000 above the
competing offer. His escalation clause goes up to a maximum of $230,000. If no other offers are submitted, Mr.
X’s offer remains at $200,000.

If a buyer Mr. Y offers the seller $210,000, then Mr. X’s offer would automatically escalate to $5,000 above
that, bringing Mr. X's offer to $215,000. If a buyer Mr. Z offers $233,000 for the property, then Mr. X’s
maximum of $230,000 will be eclipsed, and Mr. Z will have the top offer.

Apart from clauses, buyers can also use any document or form that will make their offer more attractive.

In sellers’ market, when multiple offers are generated on a particular property, counteroffers are the often
result.

The broker should guide the seller as to the best procedure when multiple offers are made. The seller can opt
back and forth or allow more time to get offers from additional buyers, and then analyze all of the offers. All
offers may have different particulars and need to be evaluated properly. If the seller does not like any of the
offers, the seller can make a counter-offer to any buyer.

Counter-offer may include:

. Total consideration (generally a higher price)

. Increasing the size of the earnest money deposit
. Refusals to pay for certain reports or fees

. Changing service providers

. Altering closing or possession date

. Excluding personal property from the contract

. Modifying contingency time frames

No o, wWDN PR

Sellers can make more than one counter-offer, discussing on the points discussed above. In all of these
activities, broker can help the seller determine which may be in his or her best interest. However, care must be
taken that sellers do not accept multiple offers. Keep record of all counter offers and evaluate on the basis of
buyer getting on seller’s terms.
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Risky practices in an abundant market
From Listing Brokers:

Falsifying information about competing offers is a violation of Uniform Regulation of Business and Professions
Act RCW 18.235.130 and the duty to deal honestly and in good faith.

When giving offer instructions, care must be taken by the broker to the seller. For example, the broker cannot
use these instructions as a tool to filter buyers offers to the seller. The broker must present all offers to the
seller in accordance to Agency Law duty to timely present all written offers to your client.

If using, should be signed by sellers.

Listing brokers should present offers to the seller immediately upon receipt (“timely” presentation is likely
getting the offer to the seller the day it is received by the listing broker).

If the listing broker is holding for offers for the seller to review on for a future date, this should be the seller’s
idea, or the seller should agree by signing off the MLS data sheet where this is stated.

If the seller wants to accept an offer early, what advice do you provide the seller, he or she may do so but with
the knowledge that more offers may be coming.

Bright Line Rules:
e Present all offers received to the seller.
o Present all offers timely (the day the offer is received).
e Every action taken is the seller’s choice.

From Buyer Brokers:
Dangerous inspection scenarios:
¢ Waiving all inspections
e Inspection “for information only”
e Seller Pre-Inspection
e Buyer Pre-Inspections

. Striking the “Information Verification” paragraph from the PSA

. Earnest money to be released to the seller upon mutual acceptance.
. Post-Closing possession by seller
. Buyer waiving the right to receive “Seller Disclosure Statement” form (Form 17).

Misleading Photos In Listings (source: boxbrownie.com)

Real estate photo editing is not a new thing and is a regular practice in property marketing, but there is a fine
line between what is right and wrong when editing photos for advertising.

If considering photo editing or retouching, it is up to the broker to ensure the property images are not
misleading to avoid penalties and fines. All Realtors want great photos, but there are some things you just
should not do.
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Photographic Representation
Do not use photographs that give the wrong impression of a property. These include photographs that are:

Accompanied by comments or other photographs that suggest a property has views or is close to amenities
such as parks, beaches, schools or transport when in reality it isn't.
Digitally enhanced to hide undesirable features or promote other features.

Brokers must ensure that any claims made about property or land characteristics in any photographic
representations and advertising are accurate and do not give prospective buyers the wrong impression.

If there is room for doubt that images may be considered misleading, labeling can be used to accurately
portray what is in the photograph.

Do Not Edit From Photos

It is best to err on the side of caution when choosing what to edit in photos. If it is considered misleading to the
buyers, then it shouldn’t be removed, it is the responsibility of the broker to correctly display all features of the
property. It is well known that great property images are essential to effective real estate marketing, but you do
not want to go so far as to make them deceiving.

Not Recommended:

Removing permanent fixtures- These include; power-lines, neighboring buildings, air conditioning units etc.
Changing the color- If the front of the house is not going to be white when sold, do not edit it to be white. The
way you present the house in advertising needs to be the same as when the buyer views it in person.

Trick angles - Taking photos of the property at angles that hide unappealing features is a big no-no, just check
out this article! It is important that any photos represent the property accurately.

Location shots - If photos taken from the surrounding area (eg, beach views, pretty park), it needs to be clearly
tagged as a ‘location shot’, so that buyers are not misled into thinking it was taken at the property.

Reasons for Using Image Editing for Real Estate

Image editing is essential for effective real estate marketing and is used by everyone. It is important though to
not take the editing too far, enhancing images is fine but removing important details can be considered
misleading.

Changing The Sky

Sometimes the weather is not great, or the only time professional photos can be scheduled is when it is
overcast and cloudy. It is also common knowledge in real estate the dusk shots and sunny days present the
best in advertisements.

It is perfectly fine to use image enhancement to replace sky backgrounds whenever the weather is not ideal.

Creating Unobstructed Views

It is not always possible to get a photo of the front of a house without cars, bins, broker’s signboard in the way.
These are items that can be removed from property photos with image editing to reduce clutter and unwanted
items blocking the ability to display the properties features.

The same editing can be done for inside the house. Removing occupant clutter, but leaving fittings and fixtures
(lights, blinds etc) with image editing is completely fine. You are selling the house not the current owner's
furniture inside!
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Updating Furniture
Spaces that are empty or have unappealing furniture, can be replaced to make the listing more appealing.
Remember it is ok to replace furniture, even virtually, as it is not something being sold with the property.

Virtual renovations are particularly important with commercial spaces, as buyers are generally looking at the
potential of the space. Commercial spaces are generally sold completely empty, with key feature like power
points, light fittings etc completely hidden. Editing photos, or Virtually Renovating, them is a common practice
of highlighting the features of the space. It is always important to include a disclaimer or an image showing
what the space currently looks like.

The main thing to remember when virtually renovating or staging a property is to include a disclaimer and/or
the ‘before’ photos. Full disclosure is the best thing to do it you're ever unsure if an image can be considered
deceiving.

Renovations Taking Place After Photography

There are times when professional photos cannot be taken after planned renovations and landscaping has
taken place. In instances like this, it is ok to use image enhancement and editing to show what the finished
home or garden will look like. We recommend that any brokers doing this include a disclaimer that some of the
features are digitally included to represent the final outcome.

Unkempt Listings

It is particularly common for rental properties to be neglected, with dirty pools, un-mowed lawns and paint
missing. Getting these areas digitally enhanced and retouched is fine, as they are things that can easily be
updated in real life and are generally well presented at the time of a viewing.

The intention of image retouching and enhancement is to provide the most appealing and realistic
representation of a property. Often photos distort the real color or darken a home, and this is where retouching
images is a great tool.

Photo editing is also a solution when you have tight deadlines and cannot arrange for photos to be taken when
the property looks its best. If you are ever in doubt as to whether an image you are using could be considered
deceiving, always include a disclaimer or even the original photos.

Edits That Help Enhance Your Listing Ethically
We have provided detailed information on what you cannot edit in your real estate photography, so here is a
simple list of popular edits that are ok for property marketing:

Sky Replacement -If photos, where taken during a cloudy or rainy day, editing them to be blue or taken at
dusk, is considered ok.

Item Removal - Removing unwanted furniture or clutter from a home is fine. As long as not permanent fixtures
are taken out. This can be done with pool blankets and cleaners as well.

Perspective Corrections - Sometimes cameras can distort images, making straight lines look curved or a room
seem smaller. Editing can be done to correct this and reflect what can actually be seen.

Virtual Staging - This is where furniture is edited into an image. This is the same as traditional staging as the
furniture is not sold with the property. It is just important to remember that light fittings and window hangings
cannot be edited.

Brightness and Contrast Adjustments - Often camera setting can distort images and make them dull or distort
colors. It is perfectly fine to edit photos to improve colors and brightness to accurately portray a property.
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Lawn Enhancement - Enhancing patchy lawn and making it a consistent green is considered an acceptable
edit.

If you are ever in doubt that your real estate marketing could be considered misleading always include
additional information or descriptions. Basic Image Enhancement is a great starting point for improving your
listings.

APPENDIX I: OPTIONAL COURSE CURRICULUM RESOURCE MATERIALS

a. Washington State Department of Licensing Real Estate Program Webpage:
http://www.dol.wa.gov/business/realestate/index.html

b. National Association of Realtors’® Federal Issues Tracker:
www.nar.realtor/political-advocacy/nars-federal-issues-tracker

C. Washington Legislature Webpage _http://leg.wa.gov/

d. YouTube Video relating to Form 35 https://youtu.be/y-cF[X9LsXs

e. NAR's Pathways to Professionalism:
https://www.nar.realtor/about-nar/governing-documents/code-of-ethics/pathways-to-professionalism

f. NAR's Buyer's and Seller's Guide to Multiple Offer Negotiations: https://www.nar.realtor/about-
nar/policies/professional-standards-and-code-of-ethics/a-buyers-andsellers-quide-to-multiple-offer-

negotiations

g. Inspection Addendum:
YouTube video regarding inspection addendum for reference option:
https://www.bing.com/videos/search?q=youtube+insepction+addendum&view=detail&mid=FF7B847A0A0
FA24D28D6FF7B847A0A0FA24D28D6&FORM=VIRE

h. Forms
a. 35E Escalation Addendum
b. 22EF Evidence of Funds
c. 35 Inspection Addendum
d. 35R Inspection Response
e. Closing and Possession Provisions
f. 22A Financing Continency Addendum
g. 22AD Additional Down Payment

I. National Association of Realtors Buyers and Sellers Guide to Multiple Offer Negotiations
https://www.nar.realtor/about-nar/policies/professional-standards-and-code-of-ethics/a-buyers-and-
sellersquide-to-multiple-offer-negotiations

J. Real Estate Excise Tax Legislation
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a. Washington Realtors Legislative Update 2019 Part 1

k. Real Estate Educators  https://www.dol.wa.gov/business/realestate

I.  Course Search (Chrome Browser)
https://professions.dol.wa.gov/s/course-search

m. How to get your license
a. Real Estate Broker - https://www.dol.wa.gov/business/realestate/brokerslicense.html
b. Managing Broker - https://www.dol.wa.gov/business/realestate/mngbrokerslicense.html

n. Fingerprinting & Background Checks
a. WAC 308-124A-700
b. https://www.dol.wa.gov/business/fingerprinting.html




